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E ABSTRACT

Thailand had enacted the Liability for
Damages Emerging from Unsafe Product
Act B.E. 2551 which came into force upon
February 21, 2009. The main objective to
enact this law is, in particular, to protect
the consumers from suffering injuries or
damages from unsafe products, and the
essence of this Act is to adopt the strict
liability to enforce the entrepreneurs,
irrespective of designer, manufacturer,
importer, or seller, causing the damaged
consumers need not to verify the unsafe
products, regardless of manufacture;
design; or provision of recommendations,
warnings, or information as essential for
safe product consumption.

The criteria on consideration of the
unsafe products are essences in this
Act, because after consideration of the
dangerous products and it is found that
they are not the unsafe products, the
entrepreneurs shall be relived from liability.
Nonetheless, after consideration and it is
found that they are unsafe products, the
entrepreneurs shall liable to remedy the
consumers. There are 4 criteria used in
consideration to see whether such products
are the unsafe products in foreign countries,
such as the United State of America,

European Union, England, Germany, or
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Japan; namely, criterion on consumers’
expectation, criteria on risk and benefit,
criterion on negligence, and other criteria
in other cases.

According to the Study of the criteria
on consideration of the unsafe products
under the Liability for Damages Emerging
from Unsafe Product Act B.E. 2551 of
Thailand, Thailand adopts the criterion on
consumers’ expectation in accordance with
the European Union which is the origin of
laws on liability for products of Thailand as
the criterion on consideration of the unsafe
products by concentrating on considering
the general consumers’ expectation to
see whether they are unsafe or not. Sole
consideration to see whether the products
are unsafe or not may cause problems of
fairness to the consumers; therefore, upon
consideration to see whether the products
are unsafe or not in Thailand, the criteria on
risk and benefit should be jointly considered
to see whether the products are unsafe or
not. Under the legal conditions, the word
“product conditions” are used in examining
the carefulness of the entrepreneurs
in designing, manufacturing, and giving
recommendations, by also taking into
account the presentation methods, usage
natures, and product launching period into

the markets of the entrepreneurs.
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Escola v. Coca Cola Bottling Co., 150 P.2d 436 (Cal. 1944)
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The Restatement (third) of Tort: Product liability.

Section 2 CATEGORIES OF PRODUCT DEFECT
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A product is defective when, at the time of sale or distribution, it contains a manufacturing defect, is defective in design,
or is defective because of inadequate instructions or warnings. A product:

(a) contains a manufacturing defect when the product departs from its intended design even though all possible care
was exercised in the preparation and marketing of the product;

(b) is defective in design when the foreseeable risks of harm posed by the product could have been reduced or avoided
by the adoption of a reasonable alternative design by the seller or other distributor, or a predecessor in the commercial
chain of distribution, and the omission of the alternative design renders the product not reasonably safe;

(c) is defective because of inadequate instructions or warnings when the foreseeable risks of harm posed by the product
Could have been reduced or avoided by the provision of reasonable instructions or warnings by the seller or other
distributor, or a predecessor in the commercial chain of distribution, and the omission of the instructions or warnings
renders the product not reasonably safe.

David G. Owen. Products liability law second edition. United States of America, Thomson/West. P. 326

Ibid., P. 425

The Restatement (third) of Tort: Product liability. Section 2(c)

Macpherson v. Buick Motor Co., 111 N.E. 1050 (N.Y. 1916)
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7 David G. Owen. Products liability law second edition. United States of America, Thomson/West.2008. P.300.
*® Kiliaan van Wees and Karel Brookhuis. “Product liability for ADAS; legal and human factors perspective.” European
Journal of Transport and Infrastructure Research 4(5). 2005. P.360.

" Ibid.
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?" David G. Owen. Products liability law second edition. United States of America. P304.
? W. Page Keeton. Prosser and Keeton on The law of torts. P.686.

% David G. Owen. Products liability law second edition. P304.
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?* W. Page Keeton. Prosser and Keeton on The law of torts. P.699.
?* 402A. SPECIAL LIABILITY OF SELLER OF PRODUCT FOR PHYSICAL HARM TO USER OR CONSUMER
(1) One who sells any product in a defective condition unreasonably dangerous to the user or consumer or to his
property is subject to liability for physical harm thereby caused to the ultimate user or consumer, or to his property, if
(a) the seller is engaged in the business of selling such a product, and
(b) it is expected to and does reach the user or consumer without substantial change in the condition in which it

is sold.
(2) The rule stated in Subsection (1) applies although

(a) the seller has exercised all possible care in the preparation and sale of his product, and
(b) the user or consumer has not bought the product from or entered into any contractual relation with the seller.
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7 Lovells. Product liability bin the European Union, lovells. 2003. P.48.
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?® Hubbard, Reasonable Human Expectation: A normative Model for Imposing Strict Liability for Defective Product, 29
Mercer L. Rev. 465, 475 (1978) 81911 David G. Owen (2008). Products liability law second edition. United States of

America, Thomson/West. Page 309 i#lias3a 41

?? David G. Owen. Products liability law second edition.2008. P.3I1.
%% Michael Flynn. “Madden & Owen on products liability.” Legal Stud Forum 27 nol 2003.
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